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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Pursuant to section
7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent

for any other case. Unless otherw se indicated, subsequent
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section references are to the Internal Revenue Code in effect for
the year in issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

Respondent determ ned a deficiency in petitioner’s Federal
incone tax for the year 2003 in the anobunt of $1,363. The issue
for decision is whether petitioner is entitled to claima
dependency exenption and a child tax credit for the taxable year
2003, pursuant to sections 151 and 24, respectively.

Backgr ound

The stipulation of facts and the attached exhibits are
i ncorporated herein by reference. At the time the petition was
filed, petitioner resided in Reedsburg, Wsconsin.

Petitioner is enployed as a police officer wwth the Sauk
County, Wsconsin, Sheriff’s Ofice. Petitioner was involved in
a relationship with Jessica K Dykstra for an unspecified period
of time prior to 1997. They were never married. In 1997, M.
Dykstra gave birth to a male child, MF.?

In 2000, Ms. Dykstra initiated a paternity action agai nst
petitioner in the Crcuit Court, Famly Court Branch, Colunbia
County, Wsconsin (Famly Court). As part of that action, the
Fam |y Court adjudged petitioner to be the father of MF.
according to his adm ssion of paternity in open court. Pursuant

to a Judgnent on Default (judgnent) entered agai nst Ms. Dykstra,

! The Court uses initials when referring to a mnor child.
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the Fam |y Court ordered that with respect to the issue of the
dependency exenption for MF., petitioner be awarded the tax
dependency exenption for MF., provided that he was in conpliance
with his obligation to maintain health insurance for the child
and current in his child support paynents, as provided under the
j udgnent .

During all taxable years since the child s birth, including
the taxable year in issue, MF. has resided with Ms. Dykstra.
Petitioner resides approximately 1 hour away from M F. and has
parenting time with himapproximately once or twi ce a nonth.

Petitioner paid $4,852.26 in child support to Ms. Dykstra in
2003. This total conmports with the anmount that petitioner was
ordered to pay in the underlying judgnent.

On his 2003 Federal inconme tax return, petitioner clained
t he dependency exenption deduction and a child tax credit with
respect to and for MF. In the notice of deficiency, respondent
expl ained that he was disallowi ng petitioner’s clainmed exenption
for MF. on the grounds that another taxpayer had al so cl ai ned
t he dependency exenption for MF. for the 2003 taxable year
Accordi ngly, respondent disallowed the exenption wth respect to
M F. and correspondi ngly disall owed petitioner’s clained child
tax credit.

Subsequent to his receiving the notice of deficiency,

petitioner was nmade aware of Form 8332, Release of Claimto
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Exenption for Child of Divorced or Separated Parents, and of the
fact that this Formallows custodial parents to release a claim
of dependency exenption for a child. Petitioner sent a copy of
form 8332 to Ms. Dykstra, asking her to conplete and sign it. At
that time, petitioner believed that because he was in conpliance
with the ternms of the aforenentioned judgnment during the year in
i ssue, and because he believed that he had contributed over one-
half of MF.’s total support for 2003, he should be entitled to
cl ai mthe deduction. Wwen Ms. Dykstra did not conply with
petitioner’s first request, he brought an enforcenent action
agai nst Ms. Dykstra on February 20, 2006, and obtained a court
order for her to sign the Form 8332 for the 2003 taxabl e year.
Ms. Dykstra ultimately signed a Form 8332 on February 25, 2006,

t hereby agreeing not to claiman exenption for MF. for the 2003
t axabl e year.

Di scussi on

In general, the Conmm ssioner’s determnation set forth in a

notice of deficiency is presuned correct. Wlch v. Helvering,

290 U. S. 111, 115 (1933). In pertinent part, Rule 142(a)(1)
provi des the general rule that the burden of proof shall be upon
the taxpayer. In certain circunmstances, however, if the taxpayer
i ntroduces credible evidence with respect to any factual issue
rel evant to ascertaining the proper tax liability, section 7491

shifts the burden of proof to the Conm ssioner. Sec. 7491(a)(1);
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Rul e 142(a)(2). Petitioner did not argue that section 7491 is
applicable in this case, nor did he establish that the burden of
proof should shift to the respondent. Petitioner, therefore,
bears the burden of proving that respondent’s determ nation in
the notice of deficiency is erroneous. See Rule 142(a); Welch v.

Hel veri nq, supra at 115.

Section 151 all ows deductions for personal exenptions,
i ncl udi ng exenptions for dependents of the taxpayers. See sec.
151(c). Section 152(a) defines the term “dependent”, in
pertinent part, to include a son or daughter of the taxpayer over

hal f of whose support for the cal endar year was received fromthe

taxpayer. “[SJupport” includes “food, shelter, clothing, nedical
and dental care, education, and the like.” Sec. 1.152-
1(a)(2)(i), Income Tax Regs. In determ ning whether an

i ndi vidual received nore than one-half of his or her support from
a taxpayer, there shall be taken into account the anmount of
support received fromthe taxpayer as conpared to the entire
anount of support which the individual received fromall sources.
Id.

Section 152(e) carves out a special exception to the
af orenentioned in the case of parents who are divorced or

separated. This exception has been held to apply in cases where

the parents were never married. King v. Conm ssioner, 121 T.C

245 (2003). Sinply put, section 152(e) provides that if a child
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recei ves over half of his support fromhis parents and is in the
custody of one or both of themfor nore than one-half of the
cal endar year, then the parent having custody of the child for a
greater portion of the year at issue (a.k.a. the custodi al
parent) is entitled to claimthe dependency exenpti on deduction
for that child unless: (1) The noncustodi al parent is shown
entitled to the deduction under section 151 (including section
152(a)), or (2) the custodial parent has validly executed a
witten release of his or her right to claimthe deduction as the
cust odi al parent of record.

The parties agree, and the record is clear, that petitioner
was not the custodial parent of MF. during the year in issue.

Petitioner maintains his entitlenent to the exenption
deduction with respect to MF. because of the terns of the
af orenenti oned judgnent, which gave himthe right to claimMF.
as a dependent so long as he is current in his child support and
heal th i nsurance obligations. The record is silent as to any
evi dence contrary to the fact that, during the year in issue,
petitioner was conpliant with these obligations; however,
al t hough the judgnment provides that petitioner would be entitled
to claima dependency exenption in 2003 for MF., is it well

settled that State courts, by their decisions, cannot determ ne
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i ssues of Federal tax law. See Conm ssioner v. Tower, 327 U S

280 (1946); MIller v. Conm ssioner, 114 T.C. 184 (2000).

Petitioner also argues his entitlenment to claimthe
dependency deduction by reason of Ms. Dykstra' s rel easing her
claimto an exenption for MF. for taxable year 2003 on a Form
8332 that she signed on February 26, 2006. Petitioner contends
that Ms. Dysktra's action conports with the previously discussed
exenption under section 152(e)(2), thus entitling himto claim
t he dependency exenption for MF. for taxable year 2003.

When a custodi al parent rel eases his or her exenption for
nore than 1 year, the noncustodial parent nust attach the
original release to his tax return for the i medi ate year and
attach a copy of the release to each succeedi ng year on which he

clai ns the dependency deduction. Chanberlain v. Conm Ssioner,

T.C. Meno. 2007-178. Respondent urges that we disregard the Form
8332 submtted by petitioner, on the grounds that he did not
attach a conpleted Form 8332 or its equivalent to his 2003
Federal inconme tax return as required by section 152(e)(2) and
section 1.152-4T(a), Tenporary Incone Tax Regs. 49 Fed. Reg.
34459 (Aug. 31, 1984).

Petitioner admts that he did not attach a Form 8332 to his
tinely filed Federal income tax return for 2003. Failure to
attach a valid Form 8332, or an equivalent witten declaration to

the return at the tinme of filing, disqualifies a noncustodi al
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taxpayer fromclaimng a dependency exenption for his mnor

child. See Presley v. Comm ssioner, T.C Meno. 1996-553.

Section 152(e) is clear; it grants the dependency exenption to a
noncust odi al parent only when he or she attaches a valid Form
8332 or its equivalent to a Federal incone tax return for the
t axabl e year on which he or she clains the exenption.
Unfortunately, irrespective of what is contained in the judgnment
as to petitioner’s right to claima dependency exenption for
MF., the lawis clear that a taxpayer is entitled to a
dependency exenption in the taxable year if, and only if, he is
in conpliance with section 152. As previously stated, petitioner
has failed to neet this requirenent. Accordingly, the Court
concludes, wth respect to section 152, petitioner is not
entitled to claima dependency exenption with respect to MF. for
t axabl e year 2003. Accordingly, and because petitioner failed to
conply with this requirenent, we sustain respondent’s
di sal l owance of the dependency exenption clainmed by petitioner.
Finally, and with respect to the child tax credit petitioner
claimed for MF. in 2003, section 24(a) authorizes a child tax
credit with respect to each qualifying child of the taxpayer.
The term“qualifying child” is defined in section 24(c). A
“qualifying child” neans an individual with respect to whomthe
taxpayer is allowed a deduction under section 151, who has not

attained the age of 17 as of the close of the taxable year, and
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who bears a relationship to the taxpayer as prescribed by section
32(c)(3)(B). Sec. 24(c)(1).

Since petitioner was not allowed a deduction with respect to
M F. under section 151, it follows that, for the year in issue,
MF. is not a qualifying child. Consequently, irrespective of
| anguage in the judgnment to the contrary, petitioner is not

entitled to claima child tax credit for MF. in 2003.

Deci sion will be entered

for respondent.




